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To amend tha Central Intelhrrence Avency Act of 1949 and for ot'her purposes B

SRS THE SENATE OF THE U\TITED STATES BpEs
- Pl 5 MAY 21 (Iegxslatwe d-\y, APRIL 9"), 1981 = EE

_ ,‘ \Ir. CHAFEE (for himself and Mr. GOLDWATER) introduced the fonomno- bxll
\xhxch was read thce and referred to the Select Commlttee on Intelhtrence

-._', '-.

A BELL

To amend the Central Intelhoence Agen(:} Act of 194-9 and for
ikt Do other purpo;es. e R

)y i,twes of tha Umted Slates of Amenca in C’ongress assmblecl,

‘ That thxs Act ma} be mted as the “Intelhcrence Reform Act(fv‘

*of1981”"

x54*

SEC. 2 Sectton 6 of the Ceutral Intelho-ence Ao encyv |

'Act of 1949 (50 U S C 4030) 1s amended to reacl as follow

“SEC. 6 In the mterests of the secunt} of the fox ex«m*

mteuwence actmtxes of the Umted Statea and in ox der fux‘- o

o © = m o

B 'ther to lmp]ement the prm :so of sectxon 10’)&1)(3) of the Na- T
' ; ld txon'd Securxt) Act of I‘)«I—l ()0 U.S C 403((1)(‘3)) that the .
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woa -.q‘.,cs-m-*,'p.- SR

.: numher of person.uel employe(l by the Agenc) In furtherance? "

, 2 _
Director of Centwl Intelhgence shell be reSp0n51ble for pro-

tectmv mtelhgence sources and metholls from unauthorlzed

dx;clo;ure, the Acrency shall be e\emptetl from the provmons

-~

of any Ia.w w}nch reqm.re the pubhcanon or 6.180105111'8 of the
orgamza.ta.on functxons, names, ofhczal txtles, alanes, or

oi the responsiblhty of tha Dn-nr*tor of Cen'fml mse;lxc:euce Lc_ft, S ”

_'_mamtame& by an mtelhoence agency or component oi' the
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. 10 _Umteii States Goce;;xment shall also be exempted&om' the'- o
11 proﬁexons of any la.w Wlnch reqmre the pubhcatmn or dlsclo-f.i_-;:f;_
_' 12 sure, or the search or revxew m connecnon th°rew1th 1f such :.“-"."’I =
13 files have been specxﬁcally deswnated by the Dxrector of 5
" 14 Central Intelhgence to be concemed thh—— - e )
15 S 4 “(1) the desxgn, _funcnon deployment explmta-
16 :: | tlon or utlhzatmn of scxennﬁc or- techmcal systems for;
17 the 00113011011 of forem'n mtelh!rence countenntelh: E .
18 . gence or counterterronsm mformatxon' 8 FRE
19 LR "(2) specml “actmtles and forelo'n mtellwence
20 | :’countenntelhcrence or counterterronam opemtxon ) A
21 S "(3) mveshoratmns conducted to determme the RS 3;4
22 ) smtabxhty of potentxal forewn mte}hgence countcrmtel-‘ ": ;
23 'llgence or counterterronsm sources; aml . | t
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- .“(4) intelligence and security laison arrzm'gements
mfmmatxm exchanges with forewn govemmen*s or

: thelr mtelhvence or security semces.

N Oz.thhstanﬂmb the prece(lmzr sentence requests by Um’ce&

: States cmzens a;nd by ahens who are lawﬁﬂly admxtteﬂ for

,'permanent resxdence m the Umted ‘States for mformahon

ps ‘e

:concemmo' themselves made pu;rsuant to any prowsmn of low

'

‘snall be processeii m a\,ccrdan"e mth sm.h ptov:sxunjl‘he

:'provzsmns of thls secmm shall not he superseded excep!: by a

e :-'oo‘.'.'-q,j-cv ,'m_"rp- R CIE T

10 . promsxon of la.w Whmh is enacted after the date of enactment

il i of the Intelho'ence Reform Act of 1981 and whlch speclﬁcaﬂy

-

. ’12 repeals or modlﬁes the prcmsmns of this section.”. o
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) ' _ STATEMENT OF -
: - SENATOR DAVE DURENBERGER
oo 'ON THE =~ : -
NEW EXECUTIVE ORDER ON NATIONAL SECURITY INFORMATION
' ‘ APRIL 2, 1982 o

The new Executive Order on National Security Information is a real
disappointment. It could result in classification of information that vugh!
to remain open to the public, and-seriously linit the public's access to
information that was once secret but need not be secret any longer. It
affects the media, “the public and historical research. Many of the Executis
Order’s flaws may be corrected in :the Implementing Directive that is to be
issued later and I hope that will be the case, . However, other shortcoming-.
Tequire new legislation that I plan to introduce. : L

. This Executlve Order-leaves me more convinced than ever that Congres
‘must not rush into any FOIA or Privacy Act zmendments, The administration
had the opportumity to submit a bill regarding intelligence exemptions to t
Intelligence Committee, In fact, such-a:bill was promised,. -“Instead, the: .
administration-chose to-Finmit -the pubIicts _access to infomatinnﬁhr.ough" et
‘administrative fiat, often.against the- advice .of-members- of “the-Intelligenc
‘Committee. " In light of that decision; I see no reason to grant them - ...
legislative relief. Let the administration see how this new Order works.
When a.bill is submitted, let it correct the flaws‘in this Order.. .- :--

S et

"The deletion of the Midentifiable.damage” standard for-classifying ..
information is certain to result in keeping information from.the public = .-
vnnecessarily. The:executive branch does not intend this, but it is bound.
to happen. - I:will introduce legislation-that will-protect.the Freedom-of__
-~ Imformatlon 2ad-Privacy -Acts fromthe -effects.of this thange;: - . I ==

. The lack-ef  a M"balancing ‘test®. between the need to protect information
and the benefits that flow from’ informing the public is unacceptable, - - .- .
especially in 1lght of other provisions that change meny  decisions from -
permissive ones to mandatory ones in favor of .classificztion and against -
declassification, I will introduce legislation to insure the classified .
information.kept from FOIA znd Privacy Act petitioners is first subjected t
the balancing test by the agency that .classifies if. . Lol C-

. - " The provisiom allowing re-classification of.information .that Toay. -
reasonably be recovered® is far too broad, . Already, overzealous bureaucrat
have begum..to threaten people with legal-action.if they do not return varic
materials previcesly released’under the Freedom of Information Act,. . Re- -
classification shonld be-allowed only if voluntary recovery is : -27: "possibi
I urge the execctive branch to make this crystal clear in its Implementing,
Directive.SIf it.is not clarified, I will introduce legislation to protect
persons who receive-information under the Freedom of Information or Privacy

. - Y also am concerned about other provisions of the Executive ‘Order thai
may infringe on the rights of individuals as guaranteed by the. Privacy Act.
The definition of."confidential source,™ for example, would allow an agency
to classify its surveillance or dttempted recruitment of unwitting Americar
who could be seer as possible sources of information. I -urge the executia
branch to 1limit the applicability of this definition to foreign individuails
or organizations, This would preserve ‘law-abiding peoplets rights under 7z}
Privacy Act to find out whether the government has been following them, .

- As a member-of the Senate Select Committee on Intelligence, I 'am - ,
sensitive to the need to protect information for the sake Of our countryT’s
security, . However, we have seen the abuses that can come from an over-
zealous protection”of information. In.recent years, those abuses have T
encouraged the Congress and previcus administrations to carefully weigh .
necessary secrecy ‘with the public’s xight to know, I 'am not willing to .
unnecessarily tip the scales in favor of secrecy. LT

. Contact: "
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o " ON RECEIPT OF THE FIRST®AMENDMENTI_-AWARD-
JANUARY 27, 1983 |

OF-PROFESSLONAL-JOURNALISTS - U b Sl

It is a great pleasure to be here today and a great honor

- to receive this award from a group whose efforts 1 respect so -
deeply. * To me the working of the city room of a newspaper is

the heartbeat of our democracy. =

We are facing a year when it will become' something of a
cliche to discuss whether the government and technology will
.prevail over the individual mind and human spirit.

. ‘ - . - . -
) I can note with great satisfaction that 15847 will not mark
the beginning of Big Brother and the end of free expression, but
rather the. tenth anniversary’ of "amendments-to FOIA’ securing.in _
practice rights that had been estiblished in theory eight years ' .

. - D

-earlier. - v . . B

So-~important-has-:the- Freedom of  Information Act-become in. o .
an age when complexity can make secrecy pose as a virtue, that it
is difficult forme to remember that FOIA is only a statute and not
a part of the Constitution. But the Act is-only another statute .
on the books, and thercurrent Administration has:given ample-warnin
- that’ it*is=oneystatutesit.would like:to:see weakened , ox even, T
. crippled. -, : T sl g

. It is truly sad that the President's most profound statement
to date on openness in government appeared a short time ago in - .
one statement: "I've had it up to my keister with these leaks.™;

1 know it must be terrible to have your policies leaked to
the press in advance, but his problems aren't really so bad. S
He hes to live with a lot of leaks. Some of us feel we have it -
much worse. We have t§ live with the policies. S

: President Reagan would be in a lot better frame of mind =
;£ he inmderstood that FOIA .strengthens..the people’s-faith_in

- their-government. This one Act has proved to be an invaluable"

. tool for turning government: accountability from a catchphrase |
_to a reality. It has led to public«,disclosureéof'govermnent,was;g‘

' and wrongdoing, as well as expanding:-public knowledge-of health,
safety and environmental matters. Through FOIA, the press revealed
discrimination in the administration of federal contracts, major .

_° medicare fraud by private health organizations, defective and .
unsafe consumer products, and harmful drugs and medical .devices. - .

But FOIA is more than the sum of its. specific achievements. -
It puts a mammoth government on the same plane as any citizen it
serves. ° It makes available to that citizen the information to
deal with the complexity of govermment and to understand its
actions and purposes.® The<Act is one of.the most stg.b:.l;.zmg ]
- forces in our democracy. It is not. tosbe:tampered with- casvallys .

9 -

In the 97th Congress the Reagan Administration, along with
jts Senate allies, presented the Congress with a set of proposals
which would have gutted the Act. Working with a broad coalition
of public interest groups -~ and with sgec:.al help from the press
groups -- I was able to convince my colleagues on the Senate

- Judiciary Committee to acceplt a substitute for the Reagan-Hatch

. bill which left the essential features of the law intact. Once
-that substitute was accepted, those whose agenda was to destroy,
and not improve the Act, lost interest. = - cToeoo

But if I was unconvinced by President Reagan's arguments on
amending FOIA, I'1ll admit that his actions have done a good job
of convincing, where his words have failed. I now agree that FOl
needs to be amended. It needs to be more resistent to obstructio
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. from withinsby,asgovernment-hostilerto its.purposes:
e - e The Department of Justice recently adopted a stringent --
perhaps I should say stingy -- policy on fee waivers, after the .
Senate Judiciary Committee rejected a similar proposal in the
‘Administration bill. o : .. :

e EPA has undertaken a policy-to restrict the release of ,
industry data that would help expose pesticide threats to workers
and others, after the House rejected a similar proposal and
Senator Helms failed in his effort to include it in legislation
before the Senate. -~ . ) . N . Lo,

. .
. . [N

' R y : o :
e President Reagan's Executive Order on:classification.swept

away a.trend of.nearly three decades aimed at’‘better informing the

American-public-about:national..defense and.foreign-policy issues.

More than any one of these examples, I am concerned that all

- of them together reflect. a policy:that.promotes.secrecy-as_the.norm
dominating transactions with the government. -It.was not a momentary
lapse when former Secrétary of Health and Human Services Schweiker -
faced with a mountain of public criticism on the so-called birth .’
control squeal rule —- threatened to repeal an agency procedure - -
jnstituted by Elliott Richardson promoting free and opén comment. -
While this does not concern FOIA, it reflects the same penchant-for
action-out=ofzthexview.of:spublic*scriutiny that made. FOTA necessary.

The Congress did not take action on any FOIA bill in the
97th Congress, and I think that the-98th-Congress-issready-for =
an:affirmativesFOIA~bill, | not=just-a-response~to«legislation -
designedsto<limity access»@d-ll*be-— introducing-a.bill -to.amend. .-

-thérAct entitled~"The Free fi~of -Information.Improvement.Act.of -
1983:" and I truly hope that the word "improvement” will not bear
the ironic tinge that characterized so many 'improvement” bills .
in the 97th Congress. : . : o S

.
-

. Briefly mysbill-would do the following: )
- - ﬁ .. ] : R ’ oL
) » The--fee waiver -standard-will be strengthéned for members .
* of the news media, non-profit groups who intend to make the infor-
. mation available to the public, and persons engaged in non-commerci
T _scholarly research. - . - _ R

. o Regquesters-will be able to challenge a denialiof-a feer ...
waiver-in court under a standard which permits the court to take a

fresh look at whether the waiver standard has been met. . . =

-0 e Time.;.l‘imit's will be made-enforceable by creatiﬁg economics -
penalties for an agency that does not meet the time limits, while -
giving economic incentives for timely compliance.. e

e The tide of special interest withholding statutes we have ..
seen recently will be.stemmed by requiring that new-withholding
statutes come-before~the-SenatesJudiciary~Committee~and-House~Gove
mentsOperations—Committees; which have legislative jurisdiction -
over FOIA. - . : : : o ERE

e The-delicate balance -between:the-national security. and.the.
need to know will be restored by requiring agencies to consider=>
whether the need to protect classified national defense. and.foreign

- policy-information-outweighs~the-public-interest. in-disclosure. = ]
| . Senator-Durenberger- and.L introduced this _proposal .in the last
_'% Congress.and.l.intend.to.continue..to work with him and my other.
colleagues-on-.the Senate Intelligence Committee  to-ensure- that-we-c
- restore a presumption of.openness.while at the- same--time strengthen
the protection required for documents which legitimately require
classification-on security grounds.. . c -

These changes will make disclosure under FOIA fairer,
faster, and more certain. L
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o And yes,' there are soﬁle»changES.xthaﬁ.xshouldl.fbe_:.mad.e.»vtanOIA‘. -
““because it isn't working as well and as fairly as it should. '

o The protection:.of~law-enforcement.information sources '
can be strengthened. : a

-

" ® Fair procedures to allow submitters of information a
reasonable opportunity to-object. to. release of data must be .
established. This change would benefit submitters, requesters, .~
and the agency involved.. : '

o Commercial users, who agco}n}t for two-thirds of the costs
to the government in processing FOIA requests,-must bear their fair

share--for access. _ . -

- R T N . )
o Agency time.limits. under. FOIA.should be made more.realistic
and enforced.more.vigorously: - . o

Perhaps in the longer run the most serious problems with .
FOIA will be to reconcile its vital purposés with .the growing - .~ .
threat to personal privacy evident everywhere in our culture, as = .-
,a direct consequence of the information techmology revolution. -
Increasingly,- the government has been. brezking.down the legal”™ =
and policy barriers designed to stop the use of one set of computer:
information collected by the government for a different purpose.
Computer matching has become the favorite law enforcement tool-
of the Reagan Administration. P L o S

. : ’ DR

Vhat.we.are witnessing is a trend toward making government .-
information-~less~accessible_to-citizens..and--information..about..
citizens .more-accessible to.government and  businesses~ If infor- - :

"mation is properly gathered and maintained, there is little :
potential for abuse of the privacy right in the Freedom of Infor-.
mation Act. But I have little reason to be complacent about the .
treatment of privacy within government, and consequently the
two important rights will have to be scrutinized together as-we .
venture headlong into the .age of the computer chip. %

- - F . - . N
: - In the coming years, you in the press will have to convince
* the wider community that you have carefully measured your need foxr
access against the right of individual privacy. And all of us
concerned with the future of FOIA must be equally vigilant in
preventing the -advocacy of privacy from serving as an excuse to -
hobble openness. . ‘ S o

In closing I can think of no more apprdpriate words than those
used by the Senate Judiciary Committee in the 89th Congress in =~ -
reporting the original Freedom of Information Act: . Ll e

‘e~A-government.by -secrecy.benefits.no -one.

e It injures the people it seeks to serve; it injures
its own integrity and .operation. ©- : -

® It"breedé mistirust'., damper;s the fervor of its citizens ,A T
and mocks their-loyalty. - . g oL

. .
i . H " . e .
- . . o
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